RECENT CASES
Labor Law-Unions-Ability of Union to Maintain Action for Libel-[New York].A libel action was brought against a newspaper and a newspaper syndicate by the
president of a labor union on its behalf. The defendants moved to dismiss the complaint on the ground that an unincorporated labor union cannot maintain an action for
libel. The motion was denied by the lower court. On appeal, held, that the New York
statute' authorizing suit by an unincorporated association through its president or
treasurer enables a labor union to maintain an action for libel. Kirkman v. Westhester
Newspapers.2
The New York statute3 permitting suit by an unincorporated association requires
that the suit be an action "upon which all the associates may maintain .... an action
.... either jointly or in common."4 Formerly, a member of an unincorporated association could not maintain an action for a publication defamatory of the association since
the statement was not "of and concerning the plaintiff."s Under this rule, there would
have been no cause of action in the present proceeding upon which "the associates
....

[could] maintain an action ....

either jointly or in common."

The court, how-

ever, avoided this difficulty by finding that each of the members of the union had an
interest in the reputation of the union. Partnerships were early allowed to sue in the
firm name for defamatory publications; 6 the common interest of thp members in the
reputation of their firm was readily apparent. While a partnership and an unincorporated association differ in many respects, it would seem that members of a labor
7
union have a similar common interest in protecting the reputation of their group. If
the libel results in the alienation of public sympathy toward the union, the union will
be unable to continue to bargain effectively, and thus each of the individual members
will be prejudiced; this consideration is especially pertinent in times of a national
emergency.
I N.Y. Cons. Laws (McKinney, Supp. 1940) c. 29, § 12.
2 24 N.Y.S. (2d) 86o (App. Div. '94').
3 Two other types of statutes have been enacted permitting unincorporated associations to
sue and be sued. The first permits the association to sue in its own name. See, e.g., Tex. Ann.
Rev. Civ. Stat. (Vernon, '937) art. 6133; Conn. Gen. Stat. (193o) § 5490. Some courts have
construed such statutes as applying to labor unions, but other courts have held them applicable
only to business associations. Compare St. Paul Typothetae v. St. Paul Bookbinders' Union,
94 Minn. 35i,

102

N.W. 725 (195o)

with Armstrong v. Superior Court, 173 Cal. 341, 159 Pac.

I176 (i9i6). A second type merely extends the equity rule permitting representative suits to
actions at law. See, e.g., N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 195; Ohio Code Ann.
(Throckmorton, i94o) § 11257.
4Note i supra. The common law disability of an unincorporated association to sue in its
own name was based upon a refusal to permit the association to enjoy one of the privileges of
a corporate franchise without submitting to regulation as a corporate entity. Sturges, Unincorporated Associations as Parties to Actions, 33 Yale L. J. 383, 404 (1924). See Talk of Incorporating Labor Unions, 4 Law and Labor 30 (1922).
s Hays v. American Defense Society, 252 N.Y. 266, 270, 169 N.E. 380, 381 (1929); Newell,
Slander and Libel 373 (4 th ed. 1924).
6 Newell, Slander and Libel 36o (4 th ed. 1924); Tobin v. Alfred M. Best Co.,

12o App. Div.
N.Y. Supp. 294 (19o7). See Williams v. Beaumont, xo Bing. 260 (1833).
7 See Bradley v. Conners, i69 Misc. 442,444,7 N.Y.S. (2d) 294, 296 (S. Ct. 1938). Cf. Stone
v. Textile Examiners and Shrinkers Employees' Ass'n, 137 App. Div. 655, 122 N.Y. Supp. 460
(I91O).
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Furthermore, the entity status of labor unions has often been recognized for other
purposes. Although the holding of the Supreme Court in United Mine Workers v.
Coronado Coal Co.8 was based on Section 8 of the Sherman Act,9 the language of Mr.
Chief Justice Taft to the effect that in view of frequent legislative and judicial recognition of the de facto existence of labor unions as artificial persons, 0 the right to sue
and be sued should be accorded to them, seems applicable even in the absence of
statute. Since the Coronadocase legislative recognition of the independent existence of
the labor union as an entity apart from its members has become even more widespread.
For example, the National Labor Relations Act" and the various state labor relations
acts 2 acknowledge unions as bargaining agents for their members. This action of legislatures in granting many rights and privileges to labor unions which are considered
appropriate only to legal entities has induced judicial recognition of an "entity" status
for labor unions. 3 For example, a labor union has been held a proper beneficiary of a
private trust. 4 Such recognition has also served to subject labor unions to suit in the
absence of statute. 5 Courts which recognize the liability of labor unions to suit should,
on familiar principles of mutuality, permit unions to maintain actions in the courts. 6
Thus, in Schlesingerv. Quinto'7 the court authorized suit by a labor union to enjoin the
violation of a collective bargaining agreement by the employer on the theory that since
the agreement would have been enforceable against the union, a corresponding right
to sue should be accorded the union.

Procedure-Illinois Civil Practice Act-Power of Appellate Court to Rule upon Motion for New Trial Not Considered by Trial Court-[Illinois].-After the jury returned
a verdict for the plaintiff in a negligence suit, the defendant filed a motion for judgment
8 259 U.S. 344 (1922).

926 Stat. 210 (i8go), xI U.S.C.A. § I46 (i927). See Warren, Corporate Advantages without
Incorporation 664 (1929).

10For the legislative enactments relied upon in that case, see United Mine Workers v.
Coronado Coal Co., 259 U.S. 344, 386 (1922).
"149 Stat. 449, 450 (1935), 29 U.S.C.A. §§ 151-52 (Supp. 1940).
12 See,

e.g., New York State Labor Relations Act, N.Y. Cons. Laws (McKinney, 194o )

c. 30, § 701.
13But see Ex parte Edestein, 3o F. (2d) 636 (C.C.A. 2d 1929).
14Furniture Workers' Union Local 1oo 7 v. United Brotherhood of Carpenters and Joiners
of America, io8 P. (2d) 651 (Wash. i94o). See art. XIII, § 17 of the Constitution of the

American Federation of Labor, which provides that certain funds are to be held by the parent
union in trust for the local union. See also i Bogert, Trusts and Trustees 377, 489, 491 (I935);
[1939] Wis. L. Rev. 3o9.
'S Brown v. United States, 276 U.S. 134 (1928); Magill and Magill, Suability of Labor
Unions, r N. C. L. Rev. 81, 87 (1922). But see Cahill v. Plumbers' Local 93, 238 Ill. App. 123,
131 (1925).

'6Laski, Personality of Associations, 29 Harv. L. Rev. 404,408 (i916); Albertsworth, Leading Developments in Procedural Reform, 7 Corn. L. Q. 310, 332 (1922).
(1922); see Weber v. Nasser, 286 Pac. 1074
'7 201 App. Div. 487, 194 N. Y. Supp. 4o
(Cal. App. 193o); Van Aernam v. Bleistein, 102 N. Y. 355, 7 N. E. 537 (1886).

